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% AOA: Article 3: Incorporation of Concessions and Commitments,

3. Subject to the provisions of paragraphs 2(b) and 4 of Article 9, a Member shall not provide export subsidies
listed in paragraph 1 of Article 9 in respect of the agricultural products or groups of products specified in
Section Il of Part IV of its Schedule in excess of the budgetary outlay and quantity commitment levels specified
therein and shall not provide such subsidies in respect of any agricultural product not specified in that Section
of its Schedule.

“° AOA: Article 8: Export Competition Commitments,

Each Member undertakes not to provide export subsidies otherwise than in conformity with this Agreement and
with the commitments as specified in that Member's Schedule.

“" AOA: Article 9: Export Subsidy Commitments

“> AOA: Article 10: Prevention of Circumvention of Export Subsidy Commitments,

1. Export subsidies not listed in paragraph 1 of Article 9 shall not be applied in a manner which results in, or
which threatens to lead to, circumvention of export subsidy commitments; nor shall non- commercial

transactions be used to circumvent such commitments.
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1.2 AANA1INVRIUIITARN Agreement on Subsidies and Countervailing Measures

o

(WTO) %i5a SCM Agreement et

1
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(1) 81051 3.1 (a)® Frudliidn1sldnsgauyulinaiRaulaliidsaanisa XR (Export

Requirements) einiiuaztiiunisaniiiunisnis AOA (gda 2.5)

** AOA: Article 3: Incorporation of Concessions and Commitments,
2. Subject to the provisions of Article 6, a Member shall not provide support in favour of domestic producers in
excess of the commitment levels specified in Section | of Part IV of its Schedule.
“ AOA: Article 6: Domestic Support Commitments,
3. A Member shall be considered to be in compliance with its domestic support reduction commitments in any
year in which its domestic support in favour of agricultural producers expressed in terms of Current Total AMS
does not exceed the corresponding annual or final bound commitment level specified in Part IV of the Member's
Schedule.
“* Part II: Prohibited Subsidies: Article 3: Prohibition
3.1 Except as provided in the Agreement on Agriculture, the following subsidies, within the meaning of Article 1,
shall be prohibited:

(a) subsidies contingent, in law or in fact(4), whether solely or as one of several other conditions, upon
export performance, including those illustrated in Annex I(5);

Footnote (4) This standard is met when the facts demonstrate that the granting of a subsidy, without
having been made legally contingent upon export performance, is in fact tied to actual or anticipated
exportation or export earnings. The mere fact that a subsidy is granted to enterprises which export shall not

for that reason alone be considered to be an export subsidy within the meaning of this provision.
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(Domestic Support) BAENN9gANLLNNIAI88N (Export Subsidy) 151unnms 16 (Article XVI) uaz

Footnote (5) Measures referred to in Annex | as not constituting export subsidies shall not be
prohibited under this or any other provision of this Agreement.
“® Part II: Prohibited Subsidies: Article 3: Prohibition
3.2 A Member shall neither grant nor maintain subsidies referred to in paragraph 1.
“" Part Ill: Actionable Subsidies:
Article 5: Adverse Effects, No Member should cause, through the use of any subsidy referred to in paragraphs
1 and 2 of Article 1, adverse effects to the interests of other Members, i.e.:

(c) serious prejudice to the interests of another Member.(13)
This Article does not apply to subsidies maintained on agricultural products as provided in Article 13

of the Agreement on Agriculture.

Footnote (13) The term “serious prejudice to the interests of another Member” is used in this

Agreement in the same sense as it is used in paragraph 1 of Article XVI of GATT 1994, and includes threat

of serious prejudice.

*® Article 6: Serious Prejudice
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9 Foreign-trade Online (2017) https://www.foreign-trade.com/reference/hscode.htm?code=1701

Chapter 17

170112 | Sugars; beet sugar, raw, in solid form, not containing added flavouring or colouring matter

170113 | Sugars; cane sugar, raw, in solid form, as specified in Subheading Note 2 to this chapter, not

containing added flavouring or colouring matter

170114 | Sugars; cane sugar, raw, in solid form, other than as specified in Subheading Note 2 to this

chapter, not containing added flavouring or colouring matter

170191 | Sugars; sucrose, chemically pure, in solid form, containing added flavouring or colouring matter

170199 | Sugars; sucrose, chemically pure, in solid form, not containing added flavouring or colouring

matter

% (e) "export subsidies" refers to subsidies contingent upon export performance, including the export subsidies

listed in Article 9 of this Agreement;
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* Report of the Panel, WT/DS103/R WT/DS113/R 17 May 1999 (99-1924)
*? SCM: Article 1: Definition of a Subsidy
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TIEMABNNNTRUAL PINTNNIFITN9 2895 IUseALYiBdiiy (sub-national governments) WAZBNANS

* Footnote 1 of SCM Agreement

In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) and the provisions of Annexes
| through Il of this Agreement, the exemption of an exported product from duties or taxes borne by the like
product when destined for domestic consumption, or the remission of such duties or taxes in amounts not in

excess of those which have accrued, shall not be deemed to be a subsidy.
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* AOA: Article 9: Export Subsidy Commitments,

1. The following export subsidies are subject to reduction commitments under this Agreement:
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*® AOA: Article 9.1 (a) the provision by governments or their agencies of direct subsidies, including payments-
in-kind, to a firm, to an industry, to producers of an agricultural product, to a cooperative or other association
of such producers, or to a marketing board, contingent on export performance;

" AOA: Article 9.1 (b) the sale or disposal for export by governments or their agencies of non-commercial
stocks of agricultural products at a price lower than the comparable price charged for the like product to buyers
in the domestic market;

% AOA: Article 9.1 (c) payments on the export of an agricultural product that are financed by virtue of

governmental action, whether or not a charge on the public account is involved, including payments that are

financed from the proceeds of a levy imposed on the agricultural product concerned or on an agricultural
product from which the exported product is derived;

* AOA: Article 9.1 (d) the provision of subsidies to reduce the costs of marketing exports of agricultural products
(other than widely available export promotion and advisory services) including handling, upgrading and other
processing costs, and the costs of international transport and freight;

% AOA: Article 9.1 (e) internal transport and freight charges on export shipments, provided or mandated by

governments, on terms more favourable than for domestic shipments;
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A908n°
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Tnatlszimaauntinsiasannisganyudiaanas Al

- dszwmaimuudofiasaniBunndusineasilinisgauyudiaanadianas 21 Lazan

uURUYAILLATetar 36 N1elu 6 T

- dszimatindeimunfiesanlsniuduaninenanliinnsgauyudieanaddanas 14 uavan

AuauRUgALLATetar 24 nelu 10 T

dsziiudAnylulzaanisganyudeaanae UszinAanidnfiesliliinisgauyunisdeesnin

' '
= o a 14 o/

nangniuld Tneldaenntsgauyuluilyin 1986-1990 iuqausuLazyNRUNNI9ANLUNNT
dsoanidusaduin Inaning 3.3 289 AOA 1291 Useimaanidnazliinisganuyunisdaan
Uszinniszyatlunnsn 9.1 vi9a Listed Export Subsidies Aa@uANNEATWTANGNAUANNLATN

svyatflu Section Il of Part IV 289s199dayniuaemulu B ndusinwmsnlFiunisgauyuise

°" AOA: Article 9.1 (f) subsidies on agricultural products contingent on their incorporation in exported products.
®* Modalities for the Establishment of Specific Binding Commitments under the Reform Program,
MTN.GNG/MA/W/24 20 December 1993, Specific Modalities: Export Competition

11. The export subsidies listed in Annex 7 shall be subject to budgetary outlay and quantity commitments.
Outlays and quantities shall be reduced, over a six-year period, commencing in the year 1995 by 36 per cent
and 21 per cent respectively. The base period shall be the year 1986 to the year 1990. These commitments

shall be established in accordance with the modalities prescribed in Annex 8.

12. Commitments shall include undertakings not to introduce or re-introduce subsidies on the export of

agricultural products or groups of products in respect of which such subsidies were not granted during the

course of the base period. In addition, commitments may be negotiated to limit the scope of subsidies on

exports of agricultural products as regards individual or regional markets. The markets to which such
commitments apply shall be specified in the lists of commitments on export competition.

®  Modalities for the Establishment of Specific Binding Commitments under the Reform Program,
MTN. GNG/MA/W/24 20 December 1993, Specific Modalities: Export Competition, Special and Differential
Treatment
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% part II: Article 3: Incorporation of Concessions and Commitments,

2. Subject to the provisions of Article 6, a Member shall not provide support in favour of domestic producers in
excess of the commitment levels specified in Section | of Part IV of its Schedule.

" AOA: Part IV: Article 6: Domestic Support Commitments,

1. The domestic support reduction commitments of each Member contained in Part IV of its Schedule shall
apply to all of its domestic support measures in favour of agricultural producers with the exception of domestic
measures which are not subject to reduction in terms of the criteria set out in this Article and in Annex 2 to this
Agreement. The commitments are expressed in terms of Total Aggregate Measurement of Support and "Annual
and Final Bound Commitment Levels".

68

AOA: ANNEX 3: DOMESTIC SUPPORT: CALCULATION OF AGGREGATE MEASUREMENT OF
SUPPORT,
* MTN. GNG/ MA/W/ 24 20 December 1993 Distribution Special (UR-93-0250) Original: English Negotiating

Group on Market Access,
47



Taer Current Total AMS %51 udneA2189Y waniduntsganyun ldgniisaulidesanasudo
szmaanndnigensarnnsaldnisgaunudssinniuliet Inanisganyuilszinny AOA luld
Avua lidavannI1sgayuasAs N179auyYLLlssInn Blue Box uas Green Box Al 1lssina
AnTNENAvAINI0 [EN199AYYULIsZIAN Blue Box uaz Green Box sialu/la ienusidnminlduds
1 v a = 1 a dl‘ = o a d, o =y
e inaA R emeunssmAaNITNEHa1ANN17A UTIUAIIAINNTELIUNITN AOA AviualdAe

mzldumsnizmeulfiizandy CVD visanisldnszuaunisssiudannin (gde 3)

(2) FRIAANITRANYULTZLAN Amber Box adluansiuazmeluiivuanainszyly
i 1 98 8 uazde 15 289 Modalities for the Establishment of Specific Binding Commitments under

the Reform Programme Anuunliianni13ganyutlssinn Amber Box a4 AMNERTIMATITEZINANT

'
=

% dJ o IS4 s ¥ a % 1] dld
eyl gaifaqiin Ineidegniunazlinisgauyududinunsnialulsemaludounnedunig

=

Dadlaunanianalutlszmanasanislu Amber Box A1M5UABAINHATTAUNA (AMS) 29N 1A bad

sNULAz 19,028 A1ULIN

2.5 NMFAAUPUNIINNTEINENNNLSITANA1IWIENN SCM Usziinil uadadia

|
=

(1) ¥1m91 3.1 (a) Fedinudlidnns 1N sgeuyulneNaulaliideaaniisa XR (Export

Requirements) 8NBUAzdUN1TANAUNNTAIN AOA

¥

(2) N1mg1 3.2 N lidsvimaauninlifvizancliianisganyuniduntsgauyulaad

RaullFdeaanmiuun 3.1 [%19 (@) way (b)]

" diayaa1n WTO (2003c) http://www.wio.org/english/thewto_e/whatis e/tif e/agrm3_e.htm

Developed Developing
countries countries
6 years: 1995-2000 10 years: 1995-2004
Domestic support
total AMS cuts for sector (base period: 1986-88) -20% -13%
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” Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft (Canada — Aircraft),
WT/DS70/AB/R, para. 154.: ... Accordingly, we believe that Canada’s argument that “cost to government” is
one way of conceiving of “benefit” is at odds with the ordinary meaning of Article 1.1(b), which focuses on the
recipient and not on the government providing the “financial contribution”.

and para. 157: We also believe that the word “benefit”, as used in Article 1.1(b), implies some kind of
comparison. This must be so, for there can be no “benefit” to the recipient unless the “financial contribution”
makes the recipient “better off” than it would otherwise have been, absent that contribution. In our view, the
marketplace provides an appropriate basis for comparison in determining whether a “ benefit” has been
“conferred”, because the trade-distorting potential of a “financial contribution” can be identified by determining

whether the recipient has received a “financial contribution” on terms more favourable than those available to

the recipient in the market.
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W.A. 2542

SCM: Article 14: Calculation of the Amount of a Subsidy in Terms of the Benefit to the Recipient
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™ There are four types of “specificity” within the meaning of the SCM Agreement:

- Enterprise-specificity. A government targets a particular company or companies for subsidization;
- Industry-specificity. A government targets a particular sector or sectors for subsidization.
- Regional specificity. A government targets producers in specified parts of its territory for subsidization.

- Prohibited subsidies. A government targets export goods or goods using domestic inputs for subsidization.
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™ SCM: Article 2: Specificity

2.1 In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is specific to an enterprise
or industry or group of enterprises or industries (referred to in this Agreement as "certain enterprises") within
the jurisdiction of the granting authority, the following principles shall apply:

(a) Where the granting authority, or the legislation pursuant to which the granting authority operates, explicitly
limits access to a subsidy to certain enterprises, such subsidy shall be specific.

’® SCM: Article 2.1 (b):

Where the granting authority, or the legislation pursuant to which the granting authority operates, establishes
objective criteria or conditions governing the eligibility for, and the amount of, a subsidy, specificity shall not
exist, provided that the eligibility is automatic and that such criteria and conditions are strictly adhered to. The
criteria or conditions must be clearly spelled out in law, regulation, or other official document, so as to be

capable of verification.
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® SCM: Article 5: Adverse Effects
No Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of Article 1, adverse
effects to the interests of other Members, i.e.:
(a) injury to the domestic industry of another Member;
(b) nullification or impairment of benefits accruing directly or indirectly to other Members under GATT 1994 in
particular the benefits of concessions bound under Article Il of GATT 1994;
(c) serious prejudice to the interests of another Member.
This Article does not apply to subsidies maintained on agricultural products as provided in Article 13 of the
Agreement on Agriculture.
" Footnote 11 of SCM Agreement:
The term "injury to the domestic industry" is used here in the same sense as it is used in Part V.
PART V: COUNTERVAILING MEASURES: Article 10: Application of Article VI of GATT 1994
* Footnote 12 of SCM Agreement:
The term "nullification or impairment" is used in this Agreement in the same sense as it is used in the relevant
provisions of GATT 1994, and the existence of such nullification or impairment shall be established in

accordance with the practice of application of these provisions.
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* Footnote 13 of SCM Agreement:

The term "serious prejudice to the interests of another Member" is used in this Agreement in the same sense as
it is used in paragraph 1 of Article XVI of GATT 1994, and includes threat of serious prejudice

%2 SCM: Article 6: Serious Prejudice

6.1 Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed to exist in the case of:

(a) the total ad valorem subsidization of a product exceeding 5 per cent;

(b) subsidies to cover operating losses sustained by an industry;

(c) subsidies to cover operating losses sustained by an enterprise, other than one-time measures
which are non-recurrent and cannot be repeated for that enterprise and which are given merely to provide time
for the development of long-term solutions and to avoid acute social problems;

(d) direct forgiveness of debt, i.e. forgiveness of government-held debt, and grants to cover debt

repayment.
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* Article 6: Serious Prejudice, 6.3 Serious prejudice in the sense of paragraph (c) of Article 5 may
arise in any case where one or several of the following apply:

(a) the effect of the subsidy is to displace or impede the imports of a like product of another Member
into the market of the subsidizing Member;

(b) the effect of the subsidy is to displace or impede the exports of a like product of another Member
from a third country market;

(c) the effect of the subsidy is a significant price undercutting by the subsidized product as compared
with the price of a like product of another Member in the same market or significant price suppression, price
depression or lost sales in the same market;

(d) the effect of the subsidy is an increase in the world market share of the subsidizing Member in a
particular subsidized primary product or commodity(17) as compared to the average share it had during the
previous period of three years and this increase follows a consistent trend over a period when subsidies have
been granted.

(17) Unless other multilaterally agreed specific rules apply to the trade in the product or commodity in question
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* AOA: Article 13: Due Restraint

During the implementation period, notwithstanding the provisions of GATT 1994 and the Agreement on
Subsidies and Countervailing Measures (referred to in this Article as the "Subsidies Agreement"):

(a) domestic support measures that conform fully to the provisions of Annex 2 to this Agreement shall be:

(i) non-actionable subsidies for purposes of countervailing duties;

(i) exempt from actions based on Article XVI of GATT 1994 and Part Il of the Subsidies Agreement; and

(iii) exempt from actions based on non-violation nullification or impairment of the benefits of tariff concessions
accruing to another Member under Article Il of GATT 1994, in the sense of paragraph 1(b) of Article XXIIl of
GATT 1994,

(b) domestic support measures that conform fully to the provisions of Article 6 of this Agreement including direct
payments that conform to the requirements of paragraph 5 thereof, as reflected in each Member's Schedule,
as well as domestic support within de minimis levels and in conformity with paragraph 2 of Article 6, shall be:
(i) exempt from the imposition of countervailing duties unless a determination of injury or threat thereof is made
in accordance with Article VI of GATT 1994 and Part V of the Subsidies Agreement, and due restraint shall be

shown in initiating any countervailing duty investigations;
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(i) exempt from actions based on paragraph 1 of Article XVI of GATT 1994 or Articles 5 and 6 of the Subsidies

Agreement, provided that such measures do not grant support to a specific commodity in excess of that

decided during the 1992 marketing year; and

(iii) exempt from actions based on non-violation nullification or impairment of the benefits of tariff concessions

accruing to another Member under Article Il of GATT 1994, in the sense of paragraph 1(b) of Article XXIIl of

GATT 1994, provided that such measures do not grant support to a specific commodity in excess of that

decided during the 1992 marketing year;

(c) export subsidies that conform fully to the provisions of Part V of this Agreement, as reflected in each
Member's Schedule,

shall be:

(i) subject to countervailing duties only upon a determination of injury or threat thereof based on volume, effect

on prices, or consequent impact in accordance with Article VI of GATT 1994 and PartV of the Subsidies

Agreement, and due restraint shall be shown in initiating any countervailing duty investigations; and

(i) exempt from actions based on Article XVI of GATT 1994 or Articles 3, 5 and 6 of the Subsidies Agreement.

¥ Peace Clause fiatflunsanasinuuy “Gunfigafine” (Last minute) sn319anig1uay EC 1 Blair House

Accord Terisanigy uaz EC Aaiufieriiudn nsganyuudinemsnianuaenndediu AOA ihazlafuaiu

©

o
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1,
AOA: Article 1: Definition of Terms, In this Agreement, unless the context otherwise requires:
(f) "implementation period" means the six-year period commencing in the year 1995, except that, for the

purposes of Article 13, it means the nine-year period commencing in 1995;
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* DSU: Article 3.8

In cases where there is an infringement of the obligations assumed under a covered agreement, the action is
considered prima facie to constitute a case of nullification or impairment. This means that there is normally a
presumption that a breach of the rules has an adverse impact on other Members parties to that covered
agreement, and in such cases, it shall be up to the Member against whom the complaint has been brought to

rebut the charge.
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"2 /6253 BISD 36S/331, ibid,
" bid, para.5.4.1.4, The 1988 Panel Report on “Japan - Restrictions on Imports of Certain Agricultural Products”
notes, in relation to the argument made that Japan’s supply management measures were not “governmental
measures” because they were non-legally-binding administrative guidance with which compliance was allegedly
voluntary, that

“... inone respect the Panel took into account the special circumstances prevailing in Japan. This concerns the
interpretation of the term ‘the enforcement of governmental measures’ in Article XI: 2 (¢) (i) ... the text of this
provision does not specify how the domestic production or marketing restrictions are to be imposed, except that
they have to be governmental and the drafting history suggests that the drafters were primarily concerned with
the effectiveness of the measures. Although the Panel had some difficulty during its initial proceedings in
establishing the exact nature of the domestic restrictions, Japan fully cooperated in providing the necessary
detailed information, from which it became clear that the measures did in fact emanate from the government. As
regards the method used to enforce these measures the Panel found that the practice of ‘administrative guidance’
played an important role. Considering that this practice is a traditional tool of Japanese Government policy based
on consensus and peer pressure, the Panel decided to base its judgments on the effectiveness of the measures
in spite of the initial lack of transparency. In view of the special characteristics of Japanese society the Panel
wishes, however, to stress that its approach in this particular case should not be interpreted as a precedent in

other cases where societies are not adapted to this form of enforcing government policies”.

'3 /6491 BISD 36S/93 adopted on 22 June 1989
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"% “The Panel examined the EEC measures in the light of these decisions by the CONTRACTING PARTIES. It noted
that the EEC internal régime for apples was a hybrid one, which combined elements of public and private
responsibility. Legally there were two possible systems, direct buying-in of apples by Member State authorities
and withdrawals by producer groups. Under the system of withdrawals by producer groups, which was the EEC’s
preferred option, the operational involvement of public authorities was indirect. However, the régime as a whole
was established by Community regulations which set out its structure. Its operation depended on Community
decisions fixing prices, and on public financing; apples withdrawn were disposed of in ways prescribed by
regulation. The Panel therefore found that both the buying-in and withdrawal systems established for apples under
EEC Regulation 1035/72 (as amended) could be considered to be governmental measures for the purposes of
Article XI: 2 (c) (i).”,

/6491 and L/6513, both adopted on 22 June 1989, 36S/93 and 36S/135, at 36S/126- 127 and 36S/162, paras.

12.9and 5.9.
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1. Domestic support measures for which exemption from the reduction commitments is claimed shall meet the
fundamental requirement that they have no, or at most minimal, trade-distorting effects or effects on production.

Accordingly, all measures for which exemption is claimed shall conform to the following basic criteria:

(a) the support in question shall be provided through a publicly-funded government programme (including

government revenue foregone) not involving transfers from consumers; and,

(b) the support in question shall not have the effect of providing price support to producers;

WAz AOA%20Subsidy%20-%20WT0O%20Analysis/wtr06-2f_e.pdf

139 %Gﬁmﬁiﬂﬁr:mLflumiﬁmLﬁfaumamiﬁw%ﬁmﬁfaumqma%wﬁ@ﬂﬁzgm, Paragraph 1 of Annex 2 of AOA
ANNEX 2: DOMESTIC SUPPORT: THE BASIS FOR EXEMPTION FROM THE REDUCTION COMMITMENTS

1. Domestic support measures for which exemption from the reduction commitments is claimed shall meet the
fundamental requirement that they have no, or at most minimal, trade-distorting effects or effects on production.
Accordingly, all measures for which exemption is claimed shall conform to the following basic criteria:

(a) the support in question shall be provided through a publicly-funded government programme (including
government revenue foregone) not involving transfers from consumers; and,

(b) the support in question shall not have the effect of providing price support to producers;

plus policy-specific criteria and conditions as set out below.
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"1 Article VI Anti-dumping and Countervailing Duties

6. (a) No contracting party shall levy any anti-dumping or countervailing duty on the importation of any product
of the territory of another contracting party unless it determines that the effect of the dumping or subsidization,
as the case may be, is such as to cause or threaten material injury to an established domestic industry, or is
such as to retard materially the establishment of a domestic industry.

(b) The CONTRACTING PARTIES may waive the requirement of sub-paragraph (a) of this paragraph so as to
permit a contracting party to levy an anti-dumping or countervailing duty on the importation of any product for
the purpose of offsetting dumping or subsidization which causes or threatens material injury to an industry in
the territory of another contracting party exporting the product concerned to the territory of the importing
contracting party. The CONTRACTING PARTIES shall waive the requirements of sub-paragraph (a) of this
paragraph, so as to permit the levying of a countervailing duty, in cases in which they find that a subsidy is
causing or threatening material injury to an industry in the territory of another contracting party exporting the

product concerned to the territory of the importing contracting party.
92



7. NSTUAUNISsEIudanNwINTas WTO lunsainusdasunasling vinlnaaannazeaiiunig
AnanaN Ing ldlnnsd5unnens i A ndanpdas LA NANAYNINETa9a9 WTO F4

dd’j [l dl 5% 09/ o ! < 4 a
nrciisaziduuuanianaalsdesuasissusinaansenala LACAUUAYY wil nefianagias bNTEY

o dl a o dll dgjsz 1 o v a v [ :// o a all o dl
Aunisiusdaastiniresilidngnszusunisszivdeninanld dsiu lunisdndulanazdiuilasy
i~ . v = y o a9 = Y i~
wnsnasgnnaavn liidlanuaenadesiuauanasiingadesans WTO vize n1saeldnmnsnish
gnnanaunselilvisalyiniu Ussinalngassmaudsiuneusinge sesnsyuounisszivdedinam iveld

|
=

dudieyatszneunisindula alauins Weldeininainasiunnagsne nals WTo dszina

ARNINFeIATHuNIAINTUR e uIeINTUUNN s Ldain At ladnsisenginiuay
nezuaunisszdudeafinnuse DSU (Understanding on Rules and Procedures Governing the
Settlement of Disputes) 784 WTO @qifluatiuanasininuanginusiineaaiunisszivdeinn

sepdnadszinAanninaas WTO 18 winimuwan 2 (Appendix 2) aa1mauidinlas lan1uualdaag

'
a =

pnasusatiuldnginaeiitenssusunisssiudennmnssyiiniinidunisianizniglunnunnas

o’/J Q./dl =< dld o v Y A dl Ql a
uuim TIAMNANAI SCM Lﬂuﬂ"J’]Nlﬂﬂ@fmu\‘m‘NﬂgLﬂmsVILL@Zﬂ?:ﬁ‘]_l@uﬂ'}?ﬁ“?&\‘]U‘ﬂ'ﬂWW’WW]?‘SZMLWNL[ﬂll

unisianizaesnu Al neszdudennimninaaiunisgauyuataiullanin SCM wsi SCM f

[ %

1ATin9819naU1U7 DSU Fae Inainnsszdudiaininymanu DSU wazmna SCM RilssifundnAty fa

=N

93



¥  a

7.1 nszuumssziudatininluadudladnfsenginunuaznszuaunissziude

v 12
o o

ANNUFa DSU Rdumau Al

=] . 142 s a
31U 2.2. Flow chart of the Dispute Settlement Process'* (nstuini)
Consultations
&0 days (At 4)
' During all stages
Panel establizhed good offices, conciliation,
by T OB by Dicpute Settlement Body (DSE) [Art, ) ar mediation [Art, 5)
meetng
0-20 days Terms of reference (Art, 7)
Compaozition (A, 8)
20 days (+101f I'
Direc tar-Gens @l
asked Panel examination .
mt;';mpml Marmally 2 meetings with parties [Art. 12], = Expert rewview group
panel ) 0
1 meeting with third parties (Art. 10 (Art. 13; Appendix 4]
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Interim rewiew stage — ) .
Descriptive part of report Review meeting
sent to parties for comment (At 15 1) with panel
Interim report sent to parties for comment upon reguest
[&rt 15.2) [Art, 15.2)
& manthe i rd
1 |'s
com;ﬂznl Panel report issued to pardes
3 mantte [Art, 12.8; Appendix 3 par 12{]])
if urgent l_
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Mol el [Art, 12.9; A dix 3 12(k1) Y
establ Ehment o = EnNdix 3
P oRe [} : ippellate review M0 days
s0days [&rt. 16.4 and 17)
for panel [5B adopts panelfappellate report(s) :TPS'-R:_“R
reportunless §ncluding any changes to panel report made .. 30 days for ADOPTION:
appealed .. by appellate report (A, 16,1, 16,4 and appellate report Usudly up to %
17.14) months [ o
. appeal), or 12
“‘::l';"u:“;: e et mmthlsjqum
. mplementation , appeal ] from
denerrn'ire“d.:y; report by losing party of proposed , D o e ) e:.‘abls:’:"em
member im plem entation within 'reasonable perod of 1mple!'nentatloln. :dé,’:;jn ;'T-
pmposes, L3 time' [Art, 21.3) Proceedings possible, Lo ia zo;
agmes; or including referral to
dkpu'::r;:;gf . . initial panel on
ararbitmtor In cazes of non-implemerntation implementation
parties negotiate compenzation pending full [#rt, 21.5) 90 days
implementation (&, 22.2)
Poszibility of
Retaliation - arbitration
If no agreement on compersation, DSB on level of
authorizes retaliation pending full zIEpEnsion
implementation [Art, 22) procedures and
39&:’2:3?; Cross- retaliation: principles of
period expims same secton, other sectors, retaliation
other agreements (A, 22.3) [drt, 22,6 and 22.7)

i WTO (2003)

"2 sneaziBen hitps://www.wio.org/english/tratop_e/dispu_e/disp_settiement_cbt_e/c6s1p1_e.htm
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'*> DSU: Article 4: Consultations 2. Each Member undertakes to accord sympathetic consideration to and afford

adequate opportunity for consultation regarding any representations made by another Member concerning
measures affecting the operation of any covered agreement taken within the territory of the former.

'* Footnote 3 of Paragraph 4 of Article 4.2, Where the provisions of any other covered agreement concerning
measures taken by regional or local governments or authorities within the territory of a Member contain
provisions different from the provisions of this paragraph, the provisions of such other covered agreement shall
prevail.

%> DSU: Article 4: Consultations 4. All such requests for consultations shall be notified to the DSB and the
relevant Councils and Committees by the Member which requests consultations. Any request for consultations
shall be submitted in writing and shall give the reasons for the request, including identification of the measures

at issue and an indication of the legal basis for the complaint.
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146Ibid, 3. If a request for consultations is made pursuant to a covered agreement, the Member to which the

request is made shall, unless otherwise mutually agreed, reply to the request within 10 days after the date of its

receipt and shall enter into consultations in good faith within a period of no more than 30 days after the date of
receipt of the request, with a view to reaching a mutually satisfactory solution. If the Member does not respond
within 10 days after the date of receipt of the request, or does not enter into consultations within a period of no
more than 30 days, or a period otherwise mutually agreed, after the date of receipt of the request, then the
Member that requested the holding of consultations may proceed directly to request the establishment of a
panel.

" Ibid,

7. If the consultations fail to settle a dispute within 60 days after the date of receipt of the request for
consultations, the complaining party may request the establishment of a panel. The complaining party may
request a panel during the 60-day period if the consulting parties jointly consider that consultations have failed

to settle the dispute.
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' DSU: Article 6: Establishment of Panels

2. The request for the establishment of a panel shall be made in writing. It shall indicate whether consultations
were held, identify the specific measures at issue and provide a brief summary of the legal basis of the
complaint sufficient to present the problem clearly. In case the applicant requests the establishment of a panel
with other than standard terms of reference, the written request shall include the proposed text of special terms
of reference.

'* DSU: Article 8: Composition of Panels

4. To assist in the selection of panelists, the Secretariat shall maintain an indicative list of governmental and
non-governmental individuals possessing the qualifications outlined in paragraph 1, from which panelists may
be drawn as appropriate. That list shall include the roster of non-governmental panelists established on 30
November 1984 (BISD 31S/9), and other rosters and indicative lists established under any of the covered
agreements, and shall retain the names of persons on those rosters and indicative lists at the time of entry into
force of the WTO Agreement. Members may periodically suggest names of governmental and non-
governmental individuals for inclusion on the indicative list, providing relevant information on their knowledge
of international trade and of the sectors or subject matter of the covered agreements, and those names shall
be added to the list upon approval by the DSB. For each of the individuals on the list, the list shall indicate
specific areas of experience or expertise of the individuals in the sectors or subject matter of the covered
agreements.

150

Ibid, 2. Panel members should be selected with a view to ensuring the independence of the members, a

sufficiently diverse background and a wide spectrum of experience.
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191 Ibid, 9. Panelists shall serve in their individual capacities and not as government representatives, nor as
representatives of any organization. Members shall therefore not give them instructions nor seek to influence
them as individuals with regard to matters before a panel.

"% Ibid, 3. Citizens of Members whose governments 140 are parties to the dispute or third parties as defined in
paragraph 2 of Article 10 shall not serve on a panel concerned with that dispute, unless the parties to the
dispute agree otherwise.

" Ibid, 10. When a dispute is between a developing country Member and a developed country Member the

panel shall, if the developing country Member so requests, include at least one panelist from a developing
country Member.

" Ibid, 5. Panels shall be composed of three panelists unless the parties to the dispute agree, within 10 days
from the establishment of the panel, to a panel composed of five panelists. Members shall be informed promptly

of the composition of the panel.
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" Ibid, 1. If the complaining party so requests, a panel shall be established at the latest at the DSB meeting
following that at which the request first appears as an item on the DSB s agenda, unless at that meeting the
DSB decides by consensus not to establish a panel.

" Ibid, 6. The Secretariat shall propose nominations for the panel to the parties to the dispute. The parties to
the dispute shall not oppose nominations except for compelling reasons.

7. If there is no agreement on the panelists within 20 days after the date of the establishment of a panel, at the

request of either party, the Director-General, in consultation with the Chairman of the DSB and the Chairman of

the relevant Council or Committee, shall determine the composition of the panel by appointing the panelists

whom the Director- General considers most appropriate in accordance with any relevant special or additional
rules or procedures of the covered agreement or covered agreements which are at issue in the dispute, after
consulting with the parties to the dispute. The Chairman of the DSB shall inform the Members of the composition

of the panel thus formed no later than 10 days after the date the Chairman receives such a request.
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""" DSU: APPENDIX 3: WORKING PROCEDURES

4. Before the first substantive meeting of the panel with the parties, the parties to the dispute shall transmit to
the panel written submissions in which they present the facts of the case and their arguments.

5. At its first substantive meeting with the parties, the panel shall ask the party which has brought the complaint
to presentits case. Subsequently, and still at the same meeting, the party against which the complaint has been
brought shall be asked to present its point of view.

7. Formal rebuttals shall be made at a second substantive meeting of the panel. The party complained against
shall have the right to take the floor first to be followed by the complaining party. The parties shall submit, prior
to that meeting, written rebuttals to the panel.

10. In the interest of full transparency, the presentations, rebuttals and statements referred to in paragraphs 5
to 9 shall be made in the presence of the parties. Moreover, each party’s written submissions, including any
comments on the descriptive part of the report and responses to questions put by the panel, shall be made

available to the other party or parties.
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'*® DSU: Article 12: Panel Procedures

7. Where the parties to the dispute have failed to develop a mutually satisfactory solution, the panel shall submit
its findings in the form of a written report to the DSB. In such cases, the report of a panel shall set out the
findings of fact, the applicability of relevant provisions and the basic rationale behind any findings and
recommendations that it makes. Where a settlement of the matter among the parties to the dispute has been
found, the report of the panel shall be confined to a brief description of the case and to reporting that a solution
has been reached.

" Ibid, 8. In order to make the procedures more efficient, the period in which the panel shall conduct its
examination, from the date that the composition and terms of reference of the panel have been agreed upon
until the date the final report is issued to the parties to the dispute, shall, as a general rule, not exceed six
months. In cases of urgency, including those relating to perishable goods, the panel shall aim to issue its report
to the parties to the dispute within three months.

160 Ibid, 9. When the panel considers that it cannot issue its report within six months, or within three months in
cases of urgency, it shall inform the DSB in writing of the reasons for the delay together with an estimate of the

period within which it will issue its report. In no case should the period from the establishment of the panel to

the circulation of the report to the Members exceed nine months.
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"*' DSU: Article 10: Third Parties

1. The interests of the parties to a dispute and those of other Members under a covered agreement at issue in
the dispute shall be fully taken into account during the panel process.

2. Any Member having a substantial interest in a matter before a panel and having notified its interest to the
DSB (referred to in this Understanding as a “third party”) shall have an opportunity to be heard by the panel
and to make written submissions to the panel. These submissions shall also be given to the parties to the
dispute and shall be reflected in the panel report.

3. Third parties shall receive the submissions of the parties to the dispute to the first meeting of the panel. 4. If
a third party considers that a measure already the subject of a panel proceeding nullifies or impairs benefits
accruing to it under any covered agreement, that Member may have recourse to normal dispute settlement
procedures under this Understanding. Such a dispute shall be referred to the original panel wherever possible.
"% DSU: Article 16: Adoption of Panel Reports

1. In order to provide sufficient time for the Members to consider panel reports, the reports shall not be

considered for adoption by the DSB until 20 days after the date they have been circulated to the Members.

2. Members having objections to a panel report shall give written reasons to explain their objections for

circulation at least 10 days prior to the DSB meeting at which the panel report will be considered.
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Ibid, 4. Within 60 days after the date of circulation of a panel report to the Members, the report shall be
adopted at a DSB meeting151 unless a party to the dispute formally notifies the DSB of its decision to appeal
or the DSB decides by consensus not to adopt the report. If a party has notified its decision to appeal, the
report by the panel shall not be considered for adoption by the DSB until after completion of the appeal. This
adoption procedure is without prejudice to the right of Members to express their views on a panel report.
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DSU: Article 17: Appellate Review: Standing Appellate Body

1. A standing Appellate Body shall be established by the DSB. The Appellate Body shall hear appeals from
panel cases. It shall be composed of seven persons, three of whom shall serve on any one case. Persons
serving on the Appellate Body shall serve in rotation. Such rotation shall be determined in the working
procedures of the Appellate Body.

2. The DSB shall appoint persons to serve on the Appellate Body for a four-year term, and each person may be
reappointed once. However, the terms of three of the seven persons appointed immediately after the entry into
force of the WTO Agreement shall expire at the end of two years, to be determined by lot. Vacancies shall be
filled as they arise. A person appointed to replace a person whose term of office has not expired shall hold
office for the remainder of the predecessor’s term.

3. The Appellate Body shall comprise persons of recognized authority, with demonstrated expertise in law,
international trade and the subject matter of the covered agreements generally. They shall be unaffiliated with
any government. The Appellate Body membership shall be broadly representative of membership in the WTO.
All persons serving on the Appellate Body shall be available at all times and on short notice, and shall stay
abreast of dispute settlement activities and other relevant activities of the WTO. They shall not participate in the
consideration of any disputes that would create a direct or indirect conflict of interest.
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" Ipid, 4. Only parties to the dispute, not third parties, may appeal a panel report. Third parties which have

notified the DSB of a substantial interest in the matter pursuant to paragraph 2 of Article 10 may make written

submissions to, and be given an opportunity to be heard by, the Appellate Body.
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" Ibid, 5. As a general rule, the proceedings shall not exceed 60 days from the date a party to the dispute

formally notifies its decision to appeal to the date the Appellate Body circulates its report. In fixing its timetable
the Appellate Body shall take into account the provisions of paragraph 9 of Article 4, if relevant. When the
Appellate Body considers that it cannot provide its report within 60 days, it shall inform the DSB in writing of the
reasons for the delay together with an estimate of the period within which it will submit its report. In no case
shall the proceedings exceed 90 days.

6. An appeal shall be limited to issues of law covered in the panel report and legal interpretations developed
by the panel.

" Ibid, 13. The Appellate Body may uphold, modify or reverse the legal findings and conclusions of the panel.
Adoption of Appellate Body Reports

14. An Appellate Body report shall be adopted by the DSB and unconditionally accepted by the parties to the

dispute unless the DSB decides by consensus not to adopt the Appellate Body report within 30 days following
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its circulation to the Members. This adoption procedure is without prejudice to the right of Members to express

their views on an Appellate Body report.

And footnote 8 of Article 17: If a meeting of the DSB is not scheduled during this period, such a meeting of the

DSB shall be held for this purpose.
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How long to settle a dispute? These approximate periods for each stage of a dispute settlement procedure
are target figures — the agreement is flexible. In addition, the countries can settle their dispute themselves

at any stage. Totals are also approximate.

60 days Consultations, mediation, etc.

45 days Panel set up and panelists appointed

6 months Final panel report to parties

3 weeks Final panel report to WTO members

60 days Dispute Settlement Body adopts report (if no appeal)

Total = 1 year | (without appeal)

60-90 days ||Appeals report

30 days Dispute Settlement Body adopts appeals report

Total = 1y 3m || (with appeal)

#31: The World Trade Organization (2003b) http://www.wto.org/english/thewto _e/whatis _e/tif e/disp1_e.htm
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1% SCM Article 24: Committee on Subsidies and Countervailing Measures and Subsidiary Bodies

24.1 There is hereby established a Committee on Subsidies and Countervailing Measures composed of
representatives from each of the Members. The Committee shall elect its own Chairman and shall meet not
less than twice a year and otherwise as envisaged by relevant provisions of this Agreement at the request of
any Member. The Committee shall carry out responsibilities as assigned to it under this Agreement or by the
Members and it shall afford Members the opportunity of consulting on any matter relating to the operation of
the Agreement or the furtherance of its objectives. The WTO Secretariat shall act as the secretariat to the

Committee.
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A15199 2.3 N1ASNITARULARIN SCM

Prohibited subsidies (Article 4: Remedies)

Actionable subsidies (Article 7: Remedies)

Request for consultations, including statement of

available evidence existence and nature of

Subsidy

Request for consultations, including statement of
available evidence (a) existence and nature of
subsidy (b) injury caused to domestic industry,

nullification or impairment, or serious prejudice

Consultations as quickly as possible

Consultations as quickly as possible

If no solution within 30 days----- referral to DSB for

immediate establishment of Panel

If no solution within 60 days----- referral to DSB for
establishment Panel; composition of Panel and

terms of reference within 15 days

Panel may request assistance PGE for binding
advice on whether prohibited subsidy (this has not

happened thus far)

Circulation Panel report within 90 days of date of

composition Panel/establishment terms of reference

Circulation Panel report within 120 days of date of

composition Panel/establishment terms of reference

If prohibited subsidy, Panel recommends that
Member withdraw subsidy without delay and specify
the time period for withdrawal. Thus far, Panels have

generally given 90 days.

Within 30 days of circulation, report shall be adopted

by DSB, unless appeal

Within 30 days of circulation, report shall be adopted

by DSB, unless appeal

AB must normally issue decision within 30 days from
notice of intention to appeal; in no event more than 60

days

AB must normally issue decision within 60 days from
notice of intention to appeal; in no event more than

90 days

After adoption Panel/ AB report finding adverse
effects, subsidizing Member must take appropriate

steps to remove the adverse effects or withdraw the
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Prohibited subsidies (Article 4: Remedies)

Actionable subsidies (Article 7: Remedies)

subsidy

If DSB recommendation is not followed within time-
period specified by panel (which commences from
data adoption Panel/ AB

report) , DSB grants

authorization to complaining Member to take

appropriate — proportionate — countermeasures.

If Member does not do so within six months from
date of DSB adoption Panel/AB report, DSB grants
authorization to complaining Member to take
appropriate countermeasures, commensurate with

degree and nature of adverse effects

Applicable DSU time-periods shall be half
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17 mﬁmqmamﬂumﬁﬁlm “Japan-Tax on Alcoholic Beverage” 151ANsiuan “...an important part of GATT
acquis. They are often considered by subsequent panels. They create legitimate expectation among WTO
Members, and therefore, should be taken into account where they are relevant to any dispute. However, they
are not binding, except with respect to resolving the particular dispute between parties to that dispute.”

A (unadopted panel reports) have no legal status in the GATT or WTO system since they have not been
endorsed through decisions by the CONTRACTING PARTIES to GATT or WTO Members. (However) a panel

could nevertheless find useful guidance in the reasoning of an unadopted panel report that it considered to be

relevant.”
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' GATT 1994: Article XX: General Exceptions Subject to the requirement that such measures are not applied

in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where

the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by any contracting party of measures:

(g) relating to the conservation of exhaustible natural resources if such measures are made effective in
conjunction with restrictions on domestic production or consumption;

' WTO (2009) https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds332_e.htm

" WTO (2001b) https:/Avww.wto.org/english/tratop_e/envir_e/edis08_e.htm

'S WTO (2001a) https://www.wto.org/english/tratop_e/envir_e/edis09_e.htm

""" WTO (2015) https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds431_e.htm

""" China — Measures Related to the Exportation of Rare Earths, Tungsten and Molybdenum

7.9. For the reasons set out in section 5.2 above, with respect to Article XX(g) of the GATT 1994, the Appellate
Body:

c. taking account of the above, together with the Panel's findings, which China has not appealed, inter alia, that

China does not impose restrictions on the domestic production or consumption of rare earths, tungsten, and
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molybdenum, and that China did not establish that its 2012 export quotas on rare earths, tungsten, and
molybdenum were applied in a manner consistent with the chapeau of Article XX:

i. upholds the Panel's finding, in paragraph 8.12.c of the Japan Panel Report, that China has not demonstrated
that the export quotas that China applies to various forms of rare earths, tungsten, and molybdenum by virtue

of the series of measures at issue are justified pursuant to subparagraph (g) of Article XX of the GATT 1994.
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'"® DSU: Article 21: Surveillance of Implementation of Recommendations and Rulings 6. The DSB shall keep

under surveillance the implementation of adopted recommendations or rulings. The issue of implementation of
the recommendations or rulings may be raised at the DSB by any Member at any time following their adoption.
Unless the DSB decides otherwise, the issue of implementation of the recommendations or rulings shall be
placed on the agenda of the DSB meeting after six months following the date of establishment of the reasonable
period of time pursuant to paragraph 3 and shall remain on the DSBT:s agenda until the issue is resolved. At
least 10 days prior to each such DSB meeting, the Member concerned shall provide the DSB with a status
report in writing of its progress in the implementation of the recommendations or rulings.

""" DSU: Article 22: Compensation and the Suspension of Concessions 1. Compensation and the
suspension of concessions or other obligations are temporary measures available in the event that the
recommendations and rulings are not implemented within a reasonable period of time. However, neither
compensation nor the suspension of concessions or other obligations is preferred to full implementation of a
recommendation to bring a measure into conformity with the covered agreements. Compensation is voluntary
and, if granted, shall be consistent with the covered agreements.

2. If the Member concerned fails to bring the measure found to be inconsistent with a covered agreement into
compliance therewith or otherwise comply with the recommendations and rulings within the reasonable period
of time determined pursuant to paragraph 3 of Article 21, such Member shall, if so requested, and no later than
the expiry of the reasonable period of time, enter into negotiations with any party having invoked the dispute
settlement procedures, with a view to developing mutually acceptable compensation. If no satisfactory

compensation has been agreed within 20 days after the date of expiry of the reasonable period of time, any
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party having invoked the dispute settlement procedures may request authorization from the DSB to suspend
the application to the Member concerned of concessions or other obligations under the covered agreements.
" DSU: Article 21: Surveillance of Implementation of Recommendations and Rulings 7. If the matter is one
which has been raised by a developing country Member, the DSB shall consider what further action it might
take which would be appropriate to the circumstances.

8. If the case is one brought by a developing country Member, in considering what appropriate action might be
taken, the DSB shall take into account not only the trade coverage of measures complained of, but also their
impact on the economy of developing country Members concerned.

o Paragraph 1, 2 of DSU: Article 22: Compensation and the Suspension of Concessions, ibid

"% Ibid, 4. The level of the suspension of concessions or other obligations authorized by the DSB shall be

equivalent to the level of the nullification or impairment.
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"% Ibid, 3. In considering what concessions or other obligations to suspend, the complaining party shall apply
the following principles and procedures:

(a) the general principle is that the complaining party should first seek to suspend concessions or other
obligations with respect to the same sector(s) as that in which the panel or Appellate Body has found a violation
or other nullification or impairment;

(b) if that party considers that it is not practicable or effective to suspend concessions or other
obligations with respect to the same sector(s), it may seek to suspend concessions or other obligations in other
sectors under the same agreement;

(c) if that party considers that it is not practicable or effective to suspend concessions or other
obligations with respect to other sectors under the same agreement, and that the circumstances are serious
enough, it may seek to suspend concessions or other obligations under another covered agreement;

(d) in applying the above principles, that party shall take into account:

(i) the trade in the sector or under the agreement under which the panel or Appellate Body has found
a violation or other nullification or impairment, and the importance of such trade to that party;

(i) the broader economic elements related to the nullification or impairment and the broader economic
consequences of the suspension of concessions or other obligations;

(e) if that party decides to request authorization to suspend concessions or other obligations pursuant
to subparagraphs (b) or (c), it shall state the reasons thereof in its request. At the same time as the request is
forwarded to the DSB, it also shall be forwarded to the relevant Councils and also, in the case of a request
pursuant to subparagraph (b), the relevant sectoral bodies;

(f) for purposes of this paragraph, “sector” means:

(i) with respect to goods, all goods;

(i) with respect to services, a principal sector as identified in the current “ Services Sectoral

Classification List” which identifies such sectors;
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(iii) with respect to trade-related intellectual property rights, each of the categories of intellectual
property rights covered in Section 1, or Section 2, or Section 3, or Section 4, or Section 5, or Section 6, or
Section 7 of Part Il, or the obligations under Part Ill, or Part IV of the Agreement on TRIPS;

(g) for purposes of this paragraph, “agreement” means:

(i) with respect to goods, the agreements listed in Annex 1A of the WTO Agreement, taken as a whole
as well as the Plurilateral Trade Agreements in so far as the relevant parties to the dispute are parties to these
agreements;

(i) with respect to services, the GATS;

(iii) with respect to intellectual property rights, the Agreement on TRIPS.

"** Ibid, 6. When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant authorization
to suspend concessions or other obligations within 30 days of the expiry of the reasonable period of time unless
the DSB decides by consensus to reject the request. However, if the Member concerned objects to the level of
suspension proposed, or claims that the principles and procedures set forth in paragraph 3 have not been
followed where a complaining party has requested authorization to suspend concessions or other obligations
pursuant to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such arbitration shall be carried
out by the original panel, if members are available, or by an arbitrator appointed by the Director- General and
shall be completed within 60 days after the date of expiry of the reasonable period of time. Concessions or

other obligations shall not be suspended during the course of the arbitration.
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"% Ibid, paragraph 6 and 7. The arbitrator acting pursuant to paragraph 6 shall not examine the nature of the

concessions or other obligations to be suspended but shall determine whether the level of such suspension is
equivalent to the level of nullification or impairment. The arbitrator may also determine if the proposed
suspension of concessions or other obligations is allowed under the covered agreement. However, if the matter
referred to arbitration includes a claim that the principles and procedures set forth in paragraph 3 have not
been followed, the arbitrator shall examine that claim. In the event the arbitrator determines that those principles
and procedures have not been followed, the complaining party shall apply them consistent with paragraph

3. The parties shall accept the arbitrators decision as final and the parties concerned shall not seek a second
arbitration. The DSB shall be informed promptly of the decision of the arbitrator and shall upon request, grant
authorization to suspend concessions or other obligations where the request is consistent with the decision of
the arbitrator, unless the DSB decides by consensus to reject the request.

"% DSU: Article 25: Arbitration 1. Expeditious arbitration within the WTO as an alternative means of dispute
settlement can facilitate the solution of certain disputes that concern issues that are clearly defined by both
parties.

2. Except as otherwise provided in this Understanding, resort to arbitration shall be subject to mutual agreement
of the parties which shall agree on the procedures to be followed. Agreements to resort to arbitration shall be

notified to all Members sufficiently in advance of the actual commencement of the arbitration process.
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3. Other Members may become party to an arbitration proceeding only upon the agreement of the parties which
have agreed to have recourse to arbitration. The parties to the proceeding shall agree to abide by the arbitration
award. Arbitration awards shall be notified to the DSB and the Council or Committee of any relevant agreement
where any Member may raise any point relating thereto.

4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbitration awards.

8" DSU: Article 21: Surveillance of Implementation of Recommendations and Rulings

5. Where there is disagreement as to the existence or consistency with a covered agreement of measures taken

to comply with the recommendations and rulings such dispute shall be decided through recourse to these

dispute settlement procedures, including wherever possible resort to the original panel. The panel shall

circulate its report within 90 days after the date of referral of the matter to it. When the panel considers that it
cannot provide its report within this time frame, it shall inform the DSB in writing of the reasons for the delay

together with an estimate of the period within which it will submit its report
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188

Appellate Body Decision In Canada — Aircraft (Article 21.5 — Brazil), “[W]e disagree with the Article 21.5

Panel that the scope of these Article 21.5 dispute settlement proceedings is limited to ‘the issue of whether or

not Canada has implemented the DSB recommendation’.

[11n carrying out its review under Article 21.5 of the DSU, a panel is not confined to examining the ‘measures

taken to comply’ from the perspective of the claims, arguments and factual circumstances that related to the
measure that was the subject of the original proceedings. Although these may have some relevance in

proceedings under Article 21.5 of the DSU, Article 21.5 proceedings involve, in principle, not the original

measure, but rather a new and different measure which was not before the original panel. In addition, the
relevant facts bearing upon the ‘measure taken to comply’ may be different from the relevant facts relating to
the measure at issue in the original proceedings. It is natural, therefore, that the claims, arguments and factual
circumstances which are pertinent to the ‘measure taken to comply’ will not, necessarily, be the same as those
which were pertinent in the original dispute. Indeed, the utility of the review envisaged under Article 21.5 of the

DSU would be seriously undermined if a panel were restricted to examining the new measure from the

perspective of the claims, arguments and factual circumstances that related to the original measure, because
an Article 21.5 panel would then be unable to examine fully the ‘ consistency with a covered agreement of the

measures taken to comply’, as required by Article 21.5 of the DSU.”

189

In US — Shrimp (Article 21.5 — Malaysia), the Appellate Body further explained that, when the issue

concerns the consistency of a new measure “taken to comply”, the task of a 21.5 panel is to consider that new
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measure in its totality, meaning the measure itself and its application, but only in respect of the claims included
in the request for establishment of that 21.5 panel:

"% Appellate Body in EC — Bed Linen (Article 21.5 — India)

“We addressed the function and scope of Article 21.5 proceedings for the first time in Canada — Aircraft
(Article 21.5-Brazil). There, we found that Article 21.5 panels are not merely called upon to assess whether
‘measures taken to comply’ implement specific ‘recommendations and rulings’ adopted by the DSB in the
original dispute. We explained there that the mandate of Article 21.5 panels is to examine either the ‘existence’
of ‘measures taken to comply’ or, more frequently, the ‘consistency with a covered agreement of implementing
measures. This implies that an Article 21.5 panel is not confined to examining the ‘measures taken to comply’
from the perspective of the claims, arguments, and factual circumstances relating to the measure that was the
subject of the original proceedings. Moreover, the relevant facts bearing upon the ‘measure taken to comply’
may be different from the facts relevant to the measure atissue in the original proceedings. It is to be expected,
therefore, that the claims, arguments, and factual circumstances relating to the ‘measure taken to comply’ will
not, necessarily, be the same as those relating to the measure in the original dispute. Indeed, a complainant in
Article 21.5 proceedings may well raise new claims, arguments, and factual circumstances different from those
raised in the original proceedings, because a ‘measure taken to comply’ may be inconsistent with WTO
obligations in ways different from the original measure. In our view, therefore, an Article 21.5 panel could not
properly carry out its mandate to assess whether a ‘measure taken to comply’ is fully consistent with WTO
obligations if it were precluded from examining claims additional to, and different from, the claims raised in the
original proceedings.”

“In US — Upland Cotton, the Appellate Body recalled the neutrality of the WTO’s dispute settlement system
in the extent of implementing actions taken by the implementing Member:

“The Appellate Body has stated that, where alternative means of achieving compliance are possible, the choice
of means “belongs, in principle, to the implementing Member” Because it is for the implementing Member to

choose among alternative means of implementation, WTO dispute settlement cannot be said to provide
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incentives or disincentives for a WTO Member to take broader or narrower action as part of its implementation
efforts.”

The Appellate Body continued:

“Because it is for the implementing Member to choose among alternative means of implementation, WTO
dispute settlement cannot be said to provide incentives or disincentives for a WTO Member to take broader or
narrower action as part of its implementation efforts. In other words, the WTO dispute settlement system is
neutral in terms of the breadth of the actions to be adopted by the implementing Member, provided the changes
are sufficient to bring that Member into compliance with its WTO obligations.”

"% Concept of “measures taken to comply” In Canada — Aircraft (Article 21.5 — Brazil), the Appellate Body

held that proceedings under Article 21.5 concern only measures “taken to comply” with the recommendations
and rulings of the DSB and interpreted this concept as referring to “measures which have been, or which should
be, adopted by a Member to bring about compliance with the recommendations and rulings of the DSB”:
“Proceedings under Article 21.5 do not concern just any measure of a Member of the WTO; rather, Article 21.5
proceedings are limited to those ‘measures taken to comply with the recommendations and rulings’ of the DSB.
In our view, the phrase ‘measures taken to comply’ refers to measures which have been, or which should be,
adopted by a Member to bring about compliance with the recommendations and rulings of the DSB. In principle,
a measure which has been ‘taken to comply with the recommendations and rulings’ of the DSB will not be the
same measure as the measure which was the subject of the original dispute, so that, in principle, there would
be two separate and distinct measures: the original measure which gave rise to the recommendations and
rulings of the DSB, and the ‘measures taken to comply’ which are — or should be — adopted to implement
those recommendations and rulings. In these Article 21.5 proceedings, the measure at issue is a new measure,
the revised TPC programme, which became effective on 18 November 1999 and which Canada presents as a
‘measure taken to comply with the recommendations and rulings’ of the DSB.”

193

The Appellate Body in EC — Bed Linen (Article 21.5 — India) reiterated that the “measures” at issue in an

Article 21.5 proceeding can only be those “measures taken to comply”. It further stated that “[i]f a claim
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challenges a measure which is not a ‘measure taken to comply’, that claim cannot properly be raised in Article
21.5 proceedings.”

*InUsS — Countervailing Measures on Certain EC Products (Article 21.5 — EC) the Panel concluded that the
scope of a measure taken to comply includes determinations which formed the basis of the measure taken to
comply (in that case, revisions to the original determinations taken in order to comply with the DSB
recommendations and rulings), but did not include determinations which were not necessarily part of the
measure taken to comply and had no potential effect on the measure taken to comply:

“Since the whole of the affirmative likelihood- of- subsidization re- determinations, as set out in the Section 129
determinations at issue, are measures taken to comply in these proceedings, the Panel considers that the

treatment of the evidence relating to the subsidy programmes upon which that affirmative re-determination is

based, is also part of the measures taken to comply.

As regards the likelihood- of-injury determination, none of the Section 129 determinations at issue includes a

revision of the likelihood of continuation or recurrence of injury. ...

' The Panel in Australia— Salmon (Article 21.5 — Canada) ruled that an Article 21.5 panel could not leave to

the discretion of the parties the decision on whether a measure is a “measure taken to comply”:

“We note that an Article 21.5 panel cannot leave it to the full discretion of the implementing Member to decide
whether a measure is one ‘taken to comply’. If one were to allow that, an implementing Member could simply
avoid any scrutiny of certain measures by a compliance panel, even where such measures would be so clearly
connected to the panel and Appellate Body reports concerned, both in time and in respect of the subject-
matter, that any impartial observer would consider them to be measures ‘taken to comply’”.

In EC — Bed Linen (Article 21.5— India), the Panel, in a finding upheld by the Appellate Body, also concluded
that it is for the panel to decide whether certain measures have been “taken to comply” with a DSB ruling:
“Thus, itis clear that it is the Panel, and not the EC, which decides whether the measures cited by India in the
request for establishment are to be considered “measures taken to comply” and therefore fall within the purview

of this dispute. That said, however, it is also not India’s right to determine which measures taken by the EC are
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measures taken to comply. Rather, this is an issue which must be considered and decided by an Article 21.5
panel
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9" Exception: arbitrations pursuant to Article 4.10 of the SCM Agreement

1241. In Brazil — Aircraft (Article 22.6 — Brazil), the Arbitrators considered the provisions of Article

4.11 of the SCM Agreement as special or additional rules and recalled that the concept of nullification or

impairment is absent from Articles 3 and 4 of the SCM Agreement. In the Arbitrators’ view, there is no legal
obligation in that context that countermeasures in the form of suspension of concessions or other obligations
be equivalent to the level of nullification or impairment. The Arbitrators thus concluded that, when dealing with

a prohibited export subsidy, an amount of countermeasures that corresponds to the total amount of the subsidy

is “appropriate”.
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The Arbitrator judged that the trade effect of the subsidy could be found by multiplying the
value of the subsidy by a “trade effect coefficient” composed of the values of pass-through, import

penetration and elasticity of substitution. In this regard, the Arbitrator considered that:

“A basic economic model to derive a coefficient for the trade effects of disbursements operating as
subsidies can be described as the product of four variables: the value of the subsidy, a measure
of the ad valorem price reduction caused by the CDSOA disbursements (i.e., “pass-through”), a
substitution elasticity of imports, and import penetration. The basic relationship of the trade effect

can be expressed as follows:

Trade effect = (value of disbursements) * [(pass-through) * (import penetration) * (elasticity of

substitution)]
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Article 22: Compensation and the Suspension of Concessions

8. The suspension of concessions or other obligations shall be temporary and shall only be

applied until such time as the measure found to be inconsistent with a covered agreement has

been removed, or the Member that must implement recommendations or rulings provides a

solution to the nullification or impairment of benefits, or a mutually satisfactory solution is reached
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Article 22: Compensation and the Suspension of Concessions

1. Compensation and the suspension of concessions or other obligations are temporary

measures available in the event that the recommendations and rulings are not implemented

within a reasonable period of time. However, neither compensation nor the suspension of

concessions or other obligations is preferred to full implementation of a recommendation to

bring a measure into conformity with the covered agreements. Compensation is voluntary and,

if granted, shall be consistent with the covered agreements
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